
 
 

Sent via email only:oconnorfrancis4@gmail.com 
 

30 August 2017 
 

Case reference number FS50691266 
 

Dear Mr O’Connor 

 
Freedom of Information Act 2000 (FOIA) 

 
Your FOIA request to Kensington and Chelsea Tenant Management 

Organisation (KCTMO) dated 15 June 2017 concerning a report 
commissioned by KCTMO about the Emergency Lighting System – 

Grenfell Tower. 
 

Further to our earlier correspondence, I write to inform you that your case has 

now been reviewed and this letter sets out the Commissioner’s position. 
 

Upon receipt of your complaint, the Commissioner’s office wrote to you on 1 
August 2017 to advise you that KCTMO was not a public authority for the 

purposes of the FOIA. Following receipt of our correspondence, you wrote again 
to the Commissioner setting out that you did not agree with this position and 

explaining why you disagreed. You referenced the Commissioner’s guidance in 
relation to an Arm’s Length Management Organisation (ALMO) and asked why 

her guidance did not apply to KCTMO. 

 
Upon reviewing the case at that point, we took the view that KCTMO’s website 

provided conflicting information as to its status in relation to the FOIA, with 
evidence suggesting that KCTMO is an ALMO of the Royal Borough of Kensington 

and Chelsea. In these circumstances the Commissioner’s position was that 
KCTMO was a public authority for the purposes of the FOIA. 

 

As you are aware, we then wrote to KCTMO to advise that it should respond to 
your request within 10 working days. 

 
Following our letter to KCTMO, it provided the Commissioner with detailed 

arguments to support its assertion that it was not a public authority for the 
purposes of the FOIA. KCTMO set out that the fact that the relationship between 

itself and RBKC is governed by a Management Agreement, does not mean that 
KCTMO is an ALMO.  
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Having now reconsidered all of the information available to her, the 
Commissioner has reverted to her initial position that KCTMO is not a public 

authority for the purposes of the FOIA. 
 

The rationale leading to this conclusion is set out below. 
 

Commissioner’s position 

 
A Tenant Management Organisation (‘TMO’) is a means by which council or 

housing association tenants and leaseholders can collectively take on 
responsibility for managing the homes they live in.  

 
Resident members of the TMO create an independent legal body and usually elect 

a tenant led management committee to run the organisation. 
 

The relationship between a TMO and the Council (as in this case) is governed by 

a Management Agreement (pursuant to section 27 of the Housing Act 1985). 
 

On 20 April 1995, the KCTMO was incorporated and the responsibility of 
managing 9,760 properties passed from The Royal Borough of Kensington and 

Chelsea to the TMO. 
 

Section 3(1) FOIA defines “public authority” as a body which is listed in Schedule 
1 or designated by order under section 5 or as a publicly-owned company as 

defined by section 6 (as amended by the Protection of Freedoms Act 2012). 

 
Schedule 1 sets out the bodies that are public authorities under FOIA in broad 

categories including local government; The Royal Borough of Kensington & 
Chelsea is a public authority pursuant to Schedule 1 of FOIA. 

 
Section 6(1) states:- 

 

6 (1) A Company is a “publicly- owned company” for the purposes of section 
3(1)(b) if –  

(a) It is wholly owned by the Crown, 
(b) It is wholly owned by the wider public sector, or 

(c)    It is wholly owned by the Crown and the wider public sector. 
 

Section 6(2) provides that:- 
  



 

“(a) a company is wholly owned by the Crown if, and only if, every member is a 
person falling within sub-paragraph (i) or (ii) –  

(i) A Minister of the Crown, government department or company wholly owned 
by the Crown, or 

(ii)  A person acting on behalf of a Minister of the Crown, government 
department or company wholly owned by the Crown” and 

 

 
(b) a company is wholly owned by the wider public sector if, and only if, every 

member is a person falling within sub-paragraph (i) or (ii) –  
 

(i) A relevant public authority or a company wholly owned by the wider public 
sector, or 

(ii) A person acting on behalf of a relevant public authority or of a company 
owned by the wider public sector… 

 

Section 6(3) states that (in so far as is relevant) –  
 

“…”relevant public authority” means any public authority listed in Schedule 1 
other than –  

A government department…”  
 

The key factor in relation to FOIA section 6 is therefore membership of the 
company. 

 

Although ‘member’ is not defined in FOIA, in company law terms, a member is a 
person whose name is entered in the register of members of a company. Section 

112 of the Companies Act 2006 provides:- 
 

(1)” The subscribers of a company's memorandum are deemed to have agreed to 
become members of the company, and on its registration become members and 

must be entered as such in its register of members. 

 
(2) Every other person who agrees to become a member of a company, and 

whose name is entered in its register of members, is a member of the company”. 
 

Legal status of the KCTMO 
 

Companies House1 describes the KCTMO as a:- 

                                      
1 https://beta.companieshouse.gov.uk/company/03048135 
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“Private company limited by guarantee without share capital”. 

 
A company limited by guarantee does not have share capital or shareholders and 

the liability of its members is limited to the amount of the guarantee. 
 

Such a company is therefore owned by its members. 

 
The latest amended memorandum and articles of association is shown on 

Companies House website as having been amended at the AGM on 13 September 
2014. 

 
The Company’s articles of association define, in Part 1, a “member” as having the 

“meaning given in section 112 of the 2006 Act” (see above). 
 

Paragraph 3.3 of the articles of association states that:- 

 
“…any Tenant who is at least 18 years old shall be eligible for membership of the 

company”. 
 

It is clear therefore that it is a requirement that a member is a tenant in the 
Borough. 

 
It would appear clear from the above that:- 

 

i) The company is owned by its members. 
ii) The members are residents 

 
Application to facts 

 
It is clear that:- 

 

i)  the KCTMO is not listed within Schedule 1 and therefore is not a PA by 
virtue of section 3(1)(a)(i) FOIA. 

ii)  No order has been made by the Secretary of State or Minister as per 
section 5 of FOIA. 

 
Therefore the question is whether KCTMO is a “publicly-owned company” for the 

purposes of section 3(1)(b) pursuant to section 6 of FOIA i.e. whether  KCTMO is 
“wholly owned by the Crown” or “wider public sector”. 

 



 

Section 6(2)(a) – Companies wholly-owned by the Crown 
 

It would appear clear from the articles of association of the company referred to 
above that, as “every member” is not a person falling within sub-paragraph (i) or 

(ii), KCTMO is not a public authority pursuant to section 6(2)(a) FOIA. 
 

Section 6(2)(b) – Companies wholly-owned by the wider public sector 

 
As the ICO guidance states, it is clear from the explanatory notes to the 

Protection of Freedoms Act 2012 that the term “the wider public sector” means 
one or more relevant public authorities (as defined in section 6(3) FOIA). 

 
Is KCTMO an ALMO? 

 
With regard to the question which has arisen in the correspondence between the 

ICO and KCTMO as to whether KCTMO is an Arm’s Length Management 

Organisation (‘ALMO’), it should be noted that an ALMO is a company set up by a 
local authority to manage and improve all or part of its housing stock. 

 
The Commissioner’s guidance on “Public Authorities under the Freedom of 

Information Act” states that:- 
 

“An Arm’s Length Management Organisation (ALMO) set up by a local authority 
to manage its housing stock is probably the most common example of a publicly-

owned company in the local government sector: 

 
 An ALMO is usually set up as a company limited by guarantee, with the 

local authority as the sole member or guarantor. In this way the definition 
of section 6(2)(b)(i) is met and the ALMO is a publicly-owned company and 

therefore a public authority for the purposes of FOIA”. 
 

The idea of an ALMO was first suggested in the Government’s Green Paper: 

“Quality and Choice: A decent home for all”2 in 2000. Under an ALMO, an 
authority can separate its functions as a housing landlord from its strategic 

housing role. It was hoped that this would lead to more efficient management of 
council housing and greater tenant involvement. 

                                      
2 
http://webarchive.nationalarchives.gov.uk/20121029133758/http://www.communities.gov.uk/do
cuments/housing/pdf/138019.pdf 
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Further information was provided by the Government in a consultation paper in 
support of the Green Paper in December 2000 in which it is stated that:- 

 
“It is…envisaged that arms length bodies will normally be companies and that 

these will be 100% controlled by the authority”. 
 

Therefore, in contrast with TMOs, ALMOs are arm’s length companies which are 

wholly owned by the council; 
 

However, it seems clear from the articles of association lodged with Companies 
house that KCTMO is not wholly owned by the council as it is owned by its 

individual members and  as such, the Commissioner agrees with the 
representations from KCTMO that it is not an ALMO. 

 
Section 6(2)(b)(i) 

 

It would appear clear from the articles of association referred to above that 
“every member” is not “a relevant public authority or a company wholly owned 

by the wider public sector”. KCTMO is not therefore a public authority under 
section 6(2)(b)(i). 

 
Section 6(2)(b)(ii) 

 
For the purposes of subsection (ii), whilst from the wording of the Company’s 

Articles of Association, some of its members (as well as being tenants) clearly 

are Council-nominated Board Members who may be acting on behalf of the Royal 
Borough of Kensington & Chelsea, it is also clear that not every member is so 

acting. 
 

As such, The Commissioner’s position is that KCTMO is also not a public authority 
for the purposes of section 6(2)(b)(ii) FOIA. 

 

The Commissioner notes your concerns that KCTMO has removed detail from its 
website relating to it being an ALMO. As it is her position that KCTMO is neither 

an ALMO nor a public authority, she considers that it does not fall within her 
remit to comment on the removal of content from the website and that it would 

be inappropriate to do so.  
 

The Commissioner has gone on to consider whether your request may have been 
more appropriately addressed to RBKC. 

 



 

Section 3(2) FOIA states that for the purposes of the FOIA, information is held by 
a public authority if – 

 
“(a) it is held by the authority, otherwise than on behalf of another person, or 

 
 (b) it is held by another person on behalf of the authority.” 

 

The link below to our guidance may be helpful if you wish to consider whether it 
is appropriate to make a fresh request for information to RBKC. 

 
https://ico.org.uk/media/for-

organisations/documents/1148/information_held_by_a_public_authority_for_pur
poses_of_foia.pdf 

 
I should like to apologise that we were not able to provide you with the 

Commissioner’s final position until this point but I trust that this letter will 

satisfactorily set out the rationale behind the Commissioner’s position that 
KCTMO is not a public authority for the purposes of the FOIA. In these 

circumstances, your complaint is ineligible for consideration and the case will now 
be closed. 

 
Yours sincerely 

 
 

Maureen White 

Lead case officer 
01625 545222 

 

 

We are often asked for copies of the correspondence we exchange with third 
parties. We are subject to all of the laws we deal with, including the Data 

Protection Act 1998 and the Freedom of Information Act 2000. You can read 
about these on our website (www.ico.org.uk). Please say whether you consider 

any of the information you send us is confidential. You should also say why. We 
will only withhold information where there is good reason to do so. 
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